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2015 Annual Convention

May 6 - 8, 2015 | Columbus
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The 2015 Clair M. Carlin Memorial Golf Classic
New Albany Links Golf Club
Shotgun Start at 11:00 AM

$125  for green fees, cart, lunch, beverages and prizes
Opening Party at Fado Irish Pub

8:00 - 11:30
Enjoy light hors d’oeuvres, drinks, and the camaraderie of 

friends as we kick off our Annual Convention.
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SPECIAL EVENTS

OAJ PAC Leadership Breakfast

Annual Membership Luncheon

Women’s Caucus Reception

President’s Reception and 
Dinner with special guest 

Two-Time Heisman Trophy 
Award Winner Archie Griffin 
presenting “The Three D’s of 

Success”

Sponsored by Garretson 
Resolution Group

SPECIAL EVENTS

Annual Awards Luncheon

Sponsored by NFP Structured Settlements

CLE

Plenary Session

New Trends in Civil  
Litigation

New Lawyers Training

Members Only

Professional Conduct

Earn up to 5.75 Hours of  
CLE including your  
Professional Conduct Credits

CLE

Litigation at Sunrise

Workers’ Compensation

New Lawyers Training

Medical Malpractice

Trucking Litigation

Professional Conduct

Mass Torts and Multi-District Litigation

Earn up to 6.75 Hours of CLE including your Professional 
Conduct Credits

Forget Everything You 
Learned in Law School 

about Depositions
  
Mike Papantonio, Esq., 

Pensacola, FL
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Pending in the Supreme Court

PENDING IN THE SUPREME COURT 
Michael S. Miller

Wilkins v. Sha’ste, Inc., Supreme Court Case No. 
2013-1794 (Ct. App. Eighth District, 2013-Ohio-
3527)

This case, which was discussed in April 2014 issue of 
Quarterly, was dismissed by the Supreme Court on 
the ground that jurisdiction was improvidently allowed.  
Justices Pfeifer, French and O’Neill dissented.  

The appellant, however, has filed a motion for 
reconsideration, and the OAJ and the Cleveland Academy 
of Trial Lawyers filed an amicus brief in support of the 
motion to reconsider.  It should be noted that the following 
have also filed amicus briefs in support of reconsideration:  
Advocates for Basic Legal Equality, Inc., Baker & Hostetler, 
Benesch Friedlander Copland & Aronoff LLP, Bolek Besser 
Glesius, LLC, Calfee, Halter & Griswold LLP, Community 
Legal Aid Services, Franz Ward LLP, Hahn Loeser & Parks 
LLP, Legal Aid Society of Cleveland, Legal Aid Society of 
Columbus, Legal Aid Society of Greater Cincinnati, Legal 
Aid Society of Southwest Ohio, LLC, Legal Aid Society of 
Western Ohio, Inc., Ohio State Legal Services Association, 
Pro Seniors, Inc., Roetzel & Andress, LPA, Southeastern 
Ohio Legal Services, State of Ohio, The Chandra Law Firm, 
LLC, Thompson Hine LLP, and Ulmer & Berne LLP.  To 
date, the Court has not ruled on the motion to reconsider.

Whetstone v. Binner, Supreme Court Case No. 2014-
1462 (Ct. App. Fifth District, 2014-Ohio-3018)

The plaintiffs filed a complaint seeking compensatory and 
punitive damages from the defendant, but the defendant 
died during the pendency of the litigation.  The trial court 
held that the plaintiffs could not recover punitive damages 
from the defendant’s estate, but the Court of Appeals 
reversed.  

The Court of Appeals first noted that none of Ohio’s 

appellate courts, nor the Ohio Supreme Court, had 
addressed the issue whether punitive damages are 
recoverable from a tortfeasor’s estate, and acknowledged 
that the majority of jurisdictions that have considered 
the issue have not allowed such a recovery.  The Court of 
Appeals, however, observed that R.C. 2305.21 provides 
that certain causes of action, including fraud, which 
can give rise to claims for punitive damages survive the 
death of the plaintiff and the defendant.  The Court of 
Appeals recognized that the statute did not expressly refer 
to punitive damages, but noted that the Ohio Supreme 
Court had previously held, in Rubeck v. Huffman (1978), 
54 Ohio St. 2d 20, that the death of the plaintiff did not 
defeat a claim for punitive damages, such that the plaintiff ’s 
estate could seek punitive damages.  The Court of Appeals 
concluded that the same logic dictated that R.C. 2305.21 
be read to allow a tortfeasor’s estate to be held liable for 
punitive damages, and indicated that allowing such a 
recovery would promote one of goals of punitive damages, 
i.e., deterring others from engaging in similar conduct.

The defendant estate has appealed to the Ohio Supreme 
Court which, over the dissents of Justices Pfeifer and 
O’Neill, has agreed to review the following proposition of 
law (the Court of Appeals had denied a motion to certify 
its decision to the Ohio Supreme Court on the ground that 
it conflicted with the decisions rendered by other Ohio 
appellate courts):

PROPOSITION OF LAW: Punitive Damages 
May Not Be Imposed Against The Estate Of A 
Deceased Tortfeasor 

Onderko v. Sierra Lobo, Inc., Supreme Court Case 
No. 2014-1881 (discretionary appeal) and 2014-1962 
(certified conflict) (Ct. App. Fifth District, 2014-
Ohio-3018)

The plaintiff filed a workers’ compensation claim that 
was denied.  His employer fired him shortly thereafter, and 
indicated in an affidavit that the employee was fired for 
“his deceptive attempt to obtain Workers’ Compensation 
benefits for a non-work related injury.”

The plaintiff filed a claim for retaliatory discharge under 
R.C. 4123.90.  The employer moved for summary judgment 
on the ground that the statute required that the employee 
have sustained an injury on the job, and the Industrial 
Commission had already determined that the plaintiff was 
not injured on the job.  The employer argued that, pursuant 
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to either res judicata or collateral estoppel, the plaintiff was 
barred from relitigating whether he was injured on the job, 
such that the retaliatory discharge claim failed as a matter of 
law.  

The plaintiff argued that the statute must be construed 
in favor of the employee to only require that the employee 
show that he or she was terminated for filing a Workers’ 
Compensation claim, regardless whether the claim was 
ultimately successful.  The Court of Appeals agreed, and 
noted that a contrary holding would inhibit employees 
from exercising their right to seek Workers’ Compensation 
coverage because, if they were ultimately unsuccessful, they 
could then be terminated merely for filing the unsuccessful 
claim.  

The Court of Appeals also noted that the statute does not 
prohibit an employer from terminating an employee for 
some other, non-retaliatory, reason.  Thus, in the context 
of failed claims for workers’ compensation benefits, if the 
employer can show that the employee was terminated for 
engaging in fraud or other improper conduct in pursuing 
the claim, that could serve as a valid non-retaliatory reason 
for the termination. 

The employer has appealed, and the Supreme Court, over 
the dissent of Justice Pfeifer, accepted jurisdiction over the 
following proposition of law:

PROPOSITION OF LAW:  A Worker Who 
Had Been Adjudicated To Have Filed A False 
Workers’ Compensation Claim Regarding The 
Origin Of His Injury, Cannot, As A Matter Of 
Law Maintain A Retaliatory Discharge Claims 
Against His Employer Under R.C. 4123.90.

The Court of Appeals also recognized that its decision 
conflicted with the decision of the Fifth District Court of 
Appeals in Kilbarger v. Anchor Hocking Glass Co., (1997), 
120 Ohio App. 3d 332, and, therefore, certified the following 
question to the Supreme Court, which, against over the 
dissent of Justice Pfeifer, the Court agreed to answer:

Whether, as an element of establishing a prima 
facie claim for retaliatory discharge under R.C. 
4123.90 a plaintiff must prove that he or she 
suffered a workplace injury.

Am. Mun. Power, Inc. v. Bechtel Power Corp. 
Supreme Court Case No. 2014-1847 (Certified 
Question of State Law, United States District Court, 

Southern District of Ohio, Eastern Division, No. 
2:11-CV-131)

The plaintiff alleged breach of contract, and the defendant 
relied upon a limitation of liability clause in the contract 
limiting damages to $500,000.00.  Because the plaintiff 
alleged that the breach was wanton, the federal court 
first denied the defendant’s motion to limit damages to 
$500,000.00.  The defendant then moved for summary 
judgment, which the federal court granted on the ground 
that the plaintiff did not have sufficient evidence to show 
that the defendant acted wantonly, as was alleged in the 
complaint.  

The plaintiff also argued, however, that Ohio law would also 
invalidate the limit of liability clause if the defendant acted 
recklessly, as defined in Anderson v. Massillon, 134 Ohio St. 
3d 380 (2012).  The federal court held that the issue whether 
recklessness invalidated the contractual limit of liability 
clause was not settled under Ohio law, and, therefore, 
certified the following question to the Ohio Supreme Court, 
which the Court, over the dissent of Chief Justice O’Connor, 
and Justices French and O’Neill, agreed to answer:

Does reckless conduct by the breaching party, as 
defined in Anderson v. Massillon, 134 Ohio St. 
3d 380 (2012), render a contractual limitation of 
liability clause unenforceable?

Justice Agency
You want to save as much money as possible when it 
comes to your professional liability insurance. The Justice 
Agency can help.

The Justice Agency specializes in professional liability 
insurance and can get you the best possible price by 
comparing premiums from multiple carriers.

We make it easy and can save you money.

Contact us today at 614-408-1266 or email Ali Kirkpatrick 
at AKirkpatrick@JusticeInsurance.com

The earlier you contact us, the more time we will have to 
negotiate you the best possible rates.

JUSTICE
AGENCY

Professional Liability Insurance
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WHO PICKS UP THE TAB IN THE COURT OF CLAIMS 
ANYWAY? IT MATTERS TO YOU AND YOUR CLIENTS! 

Craig S. Tuttle, Esq., Columbus, OH

As Ohio’s General Assembly continues to propose and enact new 
legislation providing cover from civil liability for state employees 
or agents, we as practitioners are seeing the practical impact of 
that legislation: disappearing pockets of recovery! With every 
‘immunity statute’ enacted, the incentive for tortfeasors to exercise 
reasonable care disappears, and yet another client is denied just 
compensation for legitimate claims.

This troubling trend persisted in Ohio’s Court of Claims over 
the past decade, as immunity for State employees continually 
expanded, shifting the burden of bearing responsibility for the 
damages created by the wrongdoer from the private insurance 
carriers, to the citizens of Ohio through the state budget. This 
is especially true with physicians in Ohio, as recent decisions 
continue to broaden health-care practitioner immunity.

The Court of Claims of Ohio was created by statute, and is the 
court with original jurisdiction to hear suits against the State of 
Ohio.1 Torts and other claims arising out of the conduct of state 
employees or agents, who are acting within the scope of their 
state employment, may only be asserted against the State in the 
Court of Claims, assuming immunity attaches to that employee’s 
actions. The Court of Claims, upon the request of any party or 
the employee, ultimately determines whether a state agent or 
employee is entitled to personal immunity, and may even require 
an evidentiary hearing before deciding the issue.2 In essence, 
however, the employee is not entitled to immunity if either the 
conduct was “manifestly outside the scope of the officer’s or 
employee’s employment or official responsibilities” or the “officer 
or employee acted with malicious purpose, in bad faith, or in a 
wanton or reckless manner.”3

Arguments over whether a particular officer or employee is 
immune typically center around what constitutes acting “within 
the scope” of their State employment. While this may seem 
relatively clear and simple, a review of the case law certainly 
compounds the issue. This is especially complex in the medical 
claims context, where the personal immunity for State employed 
or affiliated physicians has broadened consistently over the past 
decade. The current “bright-line test” for when a physician is 
entitled to personal immunity was established in Theobold and 
requires the court first to determine whether the practitioner is 

a state employee; if so, the court then determines whether the 
practitioner was acting on behalf of the State when the patient 
was allegedly injured.4  Further, the Theobold Court held that if 
education of students and residents was within the physician’s 
“state duties,” the trial court must determine “whether the 
practitioner was in fact educating a student or resident when the 
alleged negligence occurred.”5

After Theobold, courts routinely granted physicians personal 
immunity so long as they could establish they were engaged 
in “teaching” activities when the alleged negligence occurred. 
Most recently, in 2013, the Supreme Court yet again expanded 
physician immunity in Ries v. Ohio State University Medical 
Center.6 Instead of reiterating the “teaching” requirement or 
test, the Court found the scope of employment to include when 
“the employee’s actions advance the interests of the state as 
defined by the duties of the state employee.”7 In essence, if the 
state employee’s duties include treating patients in the hospital, 
and the state employee was treating patients at the time of the 
alleged negligence, that physician is entitled to immunity. While 
the Ries decision clearly applies to state employee physicians, it is 
easy to foresee how the broad analysis and interpretation of what 
constitutes the “scope of employment” could easily be applied in 
non-medical claims against the State.

If you are ultimately forced into the Court of Claims as a result 
of personal immunity, this is not necessarily a bad thing. The 
negative aspects of litigating in the Court of Claims include the 
fact that a potential verdict or settlement is going to be paid out 
of the State budget, either from an agency or University budget. 
This means we, as well as our clients, are the ones actually bearing 
the burden of state employee negligence, rather than the private 
insurance carrier. Further, claims against the State have more 
restrictive caps on damages. Any judgment in the Court of Claims 
must be reduced by any collateral or insurance benefits received 
by the injured party.8 Further, the plaintiff ’s health insurance 
carrier has no right to assert subrogation claims against the state.9 
It is unclear whether those insurance carriers may have a cause 
of action for reimbursement against the patient, following the 
patient obtaining judgment against the State.10 For claims against 
State universities, other than wrongful death claims, noneconomic 
damages are limited by statute to no more than $250,000 per 
person, regardless of the severity of the injury or the extent of 
pain and suffering.11 

It is important to note, however, that the Court of Claims 
may not be “all bad” depending on the facts of your case. Most 
importantly, claims against the state do not trigger any concerns 
about “policy limits,” a common concern in common pleas 
matters being defended by insurance carriers. If you have a claim 
involving a state employee arguably acting within the scope of his 
or her employment, it may be more beneficial for your client to 
push for immunity, so that you can get into the Court of Claims 
where your client could receive potentially ‘full compensation’ for 
economic and non-economic damages. 

Insurance Law Article continued on Page 18...

Insurance Law
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Chair Eleana Drakatos
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A PATHWAY TO EFFECTIVE DATA DISCOVERY IN 
LITIGATION: ND OH APPENDIX K  

Nicholas DiCello, Esq., Cleveland, OH & William Eadie, Esq., 
Cleveland, OH

Effective discovery of data in litigation requires learning how a 
business works, how it creates and stores data, and how to locate 
and interpret that data in your case.  All of which is different for 
different businesses, in different industries, and even changes 
within a business or industry over time.  Every new program, app, 
cloud, next-big-thing in business data is another stone to turn 
over for the litigator.

With the amount of digital information in the world increasing 
roughly tenfold every five years by some estimates, that’s a lot of 
stones. 

In commercial litigation, both sides may spend a lot of time and 
energy lobbing discovery bombs, and complaining about the mass 
of data (or lack of it) they get in return.

There is a better way.

The Northern District of Ohio’s local rules go a long way 
toward creating a uniform e-discovery program.  You can find 
it at Appendix K.   Appendix K sets out a program to organize 
and streamline electronic discovery for parties seeking data, and 
parties producing data, cooperatively.  

Here’s how to do just that with Appendix K as a guide—whether 
you’re in the Northern District or not.

WHY APPENDIX K?

Appendix K offers you specific tools, including imposing 
obligations on the other party to understand and discuss their 
systems.  Here are the big items:

An initial Discovery Conference.

 Prior to the initial CMC, the parties are required to meet and 
address:

a. who has the data (the custodians);

b. what electronic systems store the data (including 
their “nature, scope, character, organization, and 
formats employed,” and whether there will be 
accessibility issues);

c. the identity of a retention coordinator;

d. the identity of an E-Discovery Coordinator;

e. any problems anticipated with discovery.

All of this before the first CMC (usually at or around the time of 
the Rule 26(f) planning meeting).  

How many times do you not learn any of this until after you get 
a response to discovery claiming you’re requests are impossible to 
understand, or totally overbroad?  

Even if you are not in federal court, we have found Appendix K 
to be useful and sometimes welcomed.  In those instances where 
opposing counsel has balked, courts have been generally receptive 
to the framework set forth in Appendix K – because it makes 
sense.

An E-Discovery Coordinator.  

This can be (and probably will be) an opposing attorney.  

Here’s what they have to know, straight from:

Regardless of whether the e-discovery coordinator is 
an attorney (in-house or outside counsel), a third party 
consultant, or an employee of the party, he or she must 
be:

a. Familiar with the party’s electronic systems and 
capabilities in order to explain these systems and 
answer relevant questions.

b. Knowledgeable about the technical aspects of 
e-discovery, including electronic document storage, 
organization, and format issues.

c. Prepared to participate in e-discovery dispute 
resolutions.

Appendix K makes these e-discovery coordinators responsible 
for the process working: “e-discovery coordinators shall be 
responsible for organizing each party’s e-discovery efforts to 
insure consistency and thoroughness and, generally, to facilitate 
the e-discovery process.” That’s a great point of leverage in getting 
to the data you want—or in making sure the opposing party 
requests the data correctly to facilitate production.  

Leverage this by requesting conferences with the e-discovery 
coordinator before sending requests, after sending them, 
in advance of depositions regarding the party’s systems or 
production responses.  Get them moving to meet their obligation 
to make things easier, for everyone.

Business Torts Article Continued online at www.oajustice.org/businesstorts
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Business Torts Chair Andrew Goldwasser

Reaching out to opposing counsel and 
requesting they review Appendix K 
and conduct a preliminary meeting to 
discuss the electronic discovery is the 
best chance to get neutral acceptance.

{ }
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Federal Courts Chair Jim O’Brien

WHEN LOCAL RULES AND PRACTICE COLLIDE WITH 
FEDERAL CIVIL RULES 

Carrie M. Lymanstall, Esq., Columbus, OH

The ever-expanding patchwork of local rules, general orders, 
and judge-specific practices have added layers of complexity and 
challenges for lawyers practicing across the 94 federal district 
courts.  Motion practice exemplifies the tension between the 
Federal Civil Rules and a district court’s desire to manage the 
cases before it through local rules.  An increasing number of 
judges require pre-motion conferences or pre-motion screening 
procedures. See, e.g., Thunderhorse v. Pierce, 232 F. App’x 425, 
426 (5th Cir. 2007) (“The order required any party wishing to 
file a dispositive motion to request and receive permission to 
file such a motion.”); Andrews v. Freemantlemedia N.A., Inc., No. 
13 Civ. 5174, 2014 WL 6686590, at *15 (S.D.N.Y. Nov. 20, 2014) 
(noting that the district court’s Individual Rule 2(b) “requires 
parties to request a pre-motion conference and either attend such 
a conference or receive leave from the Court before making a 
motion”).  

Requiring pre-motion conferences and permission to file is 
a tool used by district courts to address perceived overuse of 
certain motions (especially summary judgment) and carry out 
Federal Civil Rule 1, which encourages the “just, speedy, and 
inexpensive determination of every action and proceeding.”  
The value of such practices has been recognized.  See, e.g., Hon. 
Diane P. Wood, Summary Judgment and the Law of Unintended 
Consequences, 36 Okla. City. U. L. Rev. 231, 250 (2011) (“[T]o 
throw a radical suggestion, a party who wants to move for full or 
partial summary judgment should be required to seek the district 
judge’s permission to file the motion.  If the judge thought that the 
motion would advance the case, he or she could grant permission 
and proceed that way.”).  The bounds of a district court’s ability to 
do so under Federal Civil Rule 83, however, is in question.

Rule 83 authorizes district courts to make rules governing 
practice before them, so long as such rules are not inconsistent 
with the Federal Civil Rules.  And, the Rule prevents a district 
court from enforcing a local rule if doing so “causes a party to lose 
any right because of a nonwillful failure to comply.”  But, whether 
a local rule or judge-specific practice is “inconsistent” with the 
Federal Civil Rules and what constitutes a “right” and “nonwillful 
failure” are difficult questions.

In Brown v. Crawford County, 960 F.2d 1002, 1007 (11th Cir. 
1992), a district court denied defendants permission to file a 
summary judgment motion, “based upon a local procedure in 
that court.”  The local procedure at issue was the standing order of 
two judges in the Middle District of Georgia, which provided that:

the filing of motions for summary judgment is 
frequently a waste of your time, opposing counsel’s 
time, our clerk’s time, and the court’s time—not to 

mention the expense of each party and the taxpayers.  
To assist you in avoiding the filing of summary 
judgment motions that have no possible merit, the 
court requests that before filing such a motion you 
advise the court and opposing counsel in person (call 
the judge for an appointment) or by letter if you desire 
to file such motion and your factual and legal reasons, 
succinctly stated, for believing you will prevail on 
the motion.  Opposing counsel can then respond in 
person or by letter and the court can suggest whether 
or not the case seems to be appropriate for summary 
judgment. This is not intended to prohibit your filing 
such motions; it is only intended to facilitate your 
doing so.

Id.  After considering opposing letters under the procedure 
outline above, the district court informed counsel in a one-
sentence letter that it “d[id] not believe this is a case that should 
be decided on motion for summary judgment.”  Id. at 1008.

The Eleventh Circuit was highly critical of this local procedure 
and concluded that it ran afoul of Rule 83.  Specifically, it noted 
that Rule 56 “makes no allowance for a preliminary ‘procedure’ 
by the district court” for conducting “advance screening” of 
summary judgment motions.  Id. at 1009.  Because of the conflict 
with Rule 56, the court held that the standing order “violate[d] 
litigating parties’ procedural and substantive rights under Rule 
56” and “direct[ed] that [the local practice] cease forthwith.”  Id.

The Federal Circuit recently considered the validity of a similar 
practice.  In In re Vigilant Video, Inc., 535 F. App’x 928, 929 (Fed. 
Cir. 2013), a party challenged a standing order in place in the 
Eastern District of Texas “requiring parties seeking to file certain 
motions to first file a letter brief and request leave of court to file 
such motion.”  The court noted that while district courts have 
“broad discretion” in determining how to conduct summary 
judgment proceedings, including implementing deadlines and 
limiting the number of filings, a district court “has no discretion 
. . . to arbitrarily refuse an otherwise timely and allowable 
summary judgment motion.”  Id. at 931.  On the record before 
it, the Vigilant Video court was unable to discern the grounds on 
which the district court denied leave to file summary judgment, 
so the court remanded for the district court to supplement the 
record with the reason for the denial.  Id.

The Second Circuit has held that while a district court can 
require pre-motion conferences, the court may not deny a 
party the opportunity to file a motion allowed by the Federal 
Civil Rules.  “Absent extraordinary circumstances, such as a 
demonstrated history of frivolous and vexatious litigation or 
a failure to comply with sanctions imposed for such conduct, 
a court has no power to prevent a party from filing pleadings, 
motions or appeals authorized by the Federal Rules of Civil 
Procedure.”

 
Federal Torts Article Continued on Page 20...
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COHABITATION IN DOMESTIC RELATIONS CASES  
POST -McGLOTHAN 

Chris Trolinger, Esq., Dublin, OH

Did the Ohio Supreme Court lessen the burden on proving 
cohabitation for purposes of terminating spousal support 
obligations in domestic relations cases by its decision in State v. 
McGlothan, 138 St.3d 146, 2014-Ohio-85?

THE AMBIGUITY OF COHABITATION
The term cohabitation is a common term in domestic relations 

cases. The term appears criminally as it relates to the elements of 
a domestic violence charge. However, domestic relations attorneys 
and judges often include the term cohabitation in separation 
agreements and divorce decrees as an event that would give rise 
to the termination of the spousal support obligation of one spouse 
to another. Despite the high frequency of the use of the word 
cohabitation, it seems that the exact definition is often evasive and 
notably absent in these agreements and decrees. 

One cannot forget that separation agreements are contracts 
between one spouse and another spouse regarding the terms of 
terminating their marriage, dividing their property, allocating 
support, and allocating parental rights and responsibilities. Because 
the separation agreement is a contract, it is the job of the drafter to 
eliminate ambiguities in the contract. 

Because attorneys fail to define the term cohabitation in the 
documents themselves, courts have held that the term cohabitation 
is ambiguous.  As stated in Dickerson v. Dickerson, ‘if the original 
agreement and decree were clear and unambiguous, there would 
be no need for construction.” 87 Ohio App.3d 848, 851.  Some 
drafting attorneys have attempted to add clarity to the issue of 
cohabitation by referencing a decision of a particular case. The 
Court in Dickerson went on state that “an ambiguous term such 
as ‘cohabitation’ does not become clear by adding a reference to 
the ‘general principles’ of an appellate decision that relies on 
forty-seven different factual findings, announces an incomplete 
definition and incorporates other ambiguous terms.” 

Providing the specific definition of cohabitation to terminate a 
spousal support obligation as contemplated by the parties within 
the separation agreement or divorce decree is the most effective way 
to eliminate the ambiguity and uncertainty in cohabitation cases. 
There is, however, never a guarantee that the term cohabitation 

even as defined will not be determined to be ambiguous.

In interpreting and construing the cohabitation ambiguity, Ohio 
courts look to several factors and standards, and none of them have 
led to the ability to anticipate the result.

INTERPRETING COHABITATION PRE-McGLOTHAN
Prior to January 16, 2014, the most recent accepted standard Ohio 

courts utilized in determining whether spousal support obligations 
should be terminated due to the other spouse’s “cohabitation” 
appeared in the State v. Williams, 79 Ohio St.3d 459, 683 N.E.2d 
1126 (1997). In Williams, the Ohio Supreme Court held 

that the essential elements of “cohabitation” are (1) 
sharing of familial or financial responsibilities and (2) 
consortium . . . Possible factors establishing shared 
familial or financial responsibilities might include 
provisions for shelter, food, clothing, utilities, and/
or commingled assets. Factors that might establish 
consortium include mutual respect, fidelity, affection, 
society, cooperation, solace, comfort, aid of each other, 
friendship, and conjugal relations. These factors are 
unique to each case and how much weight, if any, to 
give to each of these factors must be decided on a case-
by-case basis by the trier of fact.

Courts have also utilized the standard articulated in Bickham v. 
Bickham, 2011-Ohio-4213, ¶ 9 (5th Dist.) which is a derivative of 
Williams. In Bickham, the Court stated that “the trial court should 
look to three principal factors. These factors are ‘(1) an actual living 
together; (2) of a sustained duration; and (3) with shared expenses 
with respect to financing and day-to-day incidental expenses.’” 

Ohio Courts have been in conflict regarding the nature of the 
factors announced in the cases above. Some courts interpreted the 
standards in Williams as being requirements. Other courts have 
interpreted the factors as being nonexhaustive and not requiring a 
finding that all factors are present to establish cohabitation. 

McGLOTHAN AND THE FUTURE
The conflict regarding whether it is necessary to prove that the 

parties were living together and that living expenses were shared 
led to the Ohio Supreme Court revisiting this issue in State v. 
McGlothan, 138 St.3d 146, 2014-Ohio-85. McGlothan was an 
appeal from the 8th District Court of Appeals regarding a criminal 
case in which the defendant was charged with domestic violence. 

The Ohio Supreme Court, in a 4-3 decision, stated that the factors 
established in Williams were nonexhaustive. The Court went on to 
provide additional clarity. The Court concluded that when the two 
individuals do not share the same residence, evidence of shared 
financial or familial responsibilities and consortium are required, as 
was the case in Williams. The Court limited Williams to situations 
where the individuals do not reside in the same residence. 

Family Law Article Continued on Page 19...

Family Law
FA

M
IL

Y 
LA

W

Chair Beverly Farlow



11April 2015

Consumer Law
C

O
N

SU
M

E
R

 LA
W

LEAVING NO STONE UNTURNED: FINDING 
COMPENSATION IN SURETY BONDS FOR CONSUMERS IN 

CASES AGAINST INSOLVENT CONTRACTORS 
Daniel J. Myers, Esq.1, Cleveland, OH

For attorneys who frequently deal with home construction and 
remodeling disputes, one of the most frustrating situations they 
face is telling an upset homeowner, who has tens of thousands of 
dollars in damage, that there is nothing they can do because the 
contractor is likely insolvent.  While many of these contractors 
have limited assets or no assets, too many attorneys give up there.  
There may also be no insurance coverage for any of the damages.2  

When investigating a potential consumer lawsuit against a 
residential contractor, the assets may not matter.  If the contractor 
obtained a permit for the work performed, there is a good chance 
that there is a contractor licensing bond available to provide 
some compensation for homeowners harmed by shoddy work or 
contractor fraud.

BACKGROUND ON CONTRACTOR LICENSING BONDS
While the State of Ohio has its own building code, called the 

Residential Code of Ohio3, many local governments have their 
own building codes that apply to new residential construction 
as well as repairs and remodeling projects.4  Many, but not all, 
of these political subdivisions require contractors to be licensed, 
insured, and bonded.5  Bonds, generally referred to as “Contractor 
Bonds” or “Licensing Bonds” exist to protect the consumers from 
harm caused by the contractor’s non-performance or shoddy 
performance.  They are a type of performance bond.  

Bonds are not insurance.  Sureties have the right to seek recourse 
against their principals, the contractors, when they pay claims 
to homeowners.  Amounts of bonds vary wildly, from $5,000 to 
$25,000 or more.  Summit County requires a $10,000 bond6 while 
the City of Cleveland requires a $25,000 bond.7  

Coverage and scope vary, as well.  In the City of Cleveland, bond 
language states that it covers (1) damage sustained on account of 
work done in violation of code, as well as (2) “damages sustained 
. . . from or by reason . . . of anything done under and by virtue of 
any permits issued . . .  for the doing of any work required to be 
done in the construction, alteration, repair . . . or remodeling of any 
building.”8  This language is fairly standard, although it can differ 
based on the bond form required by the local government.  Some 
provide greater or less protection, including requirements for the 
contractor to comply with all laws of the State of Ohio, which would 
necessarily include the Consumer Sales Practices Act (“CSPA”), 
Home Construction Service Suppliers Act (“CSPA-Lite”), and the 
Home Solicitation Sales Act (“HSSA”).9

STARTING THE BOND CLAIM PROCESS
Attorneys should promptly make claims to the local government 

and the bond sureties.  Notifying both is a must because the 
language used in some of the bonds clearly identify homeowners 
as intended third party beneficiaries of the bonds, while others are 
less clear.  Some counties have a formal semi-judicial processes 
for making a bond claim, while others have no formal process 
whatsoever.  Therefore, in order to avoid a later defense that the 
claim was never formally made, or based on laches, it is important 
to contact all parties involved, except the contractor.

LITIGATION, COMMON DEFENSES, AND RESPONSES
Some bond adjusters will refuse to negotiate with the homeowners 

or their attorneys.  In these situations, litigation is necessary.  In 
addition to filing a lawsuit against the contractor and possibly the 
individual officers and owners involved,10 it is important to name 
the bond surety as a party.  Sureties will then rely on two standard 
defenses, in addition to specific factual defenses.

First, sureties argue that homeowners are not intended third 
party beneficiaries of the bond, and therefore cannot make a claim.  
While some courts have agreed with this analysis,11 others have 
not.12  This argument is flawed on multiple levels.  It renders the 
bond meaningless.  What would the point be of requiring a bond to 
remedy code violations on private home construction projects if the 
only person who is covered for damages is the local government, 
who does not own the home and cannot suffer damages?  
Additionally, many of these bonds expressly state that the sureties 
are bound to not only the government, but its citizens, or that the 
bond should be used for the benefit of private homeowners.

Additionally, sureties will claim that the bonds are limited to 
covering only building code violations formally cited by the local 
government, and not damages for CSPA or breach of contract 
claims.13  This is true in some cases, where the bond language is not 
expansive.  But when dealing with a bond similar in scope to the 
City of Cleveland’s, this argument runs contrary to the language of 
the bond itself.  It requires the court to ignore entire clauses in the 
bond, which courts are not permitted to do.14  Still, this argument 
has been persuasive to some trial courts.15

Consumer Law Article Continued on Page 19...
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Notifying both is a must because 
the language used in some of the 
bonds clearly identify homeowners as 
intended third party beneficiaries of 
the bonds, while others are less clear.  
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Mass Torts

MASS TORT MARKETING & SCREENING: THE WORK 
BEFORE THE WORK UP 

Jay Kelley, Esq., Mayfield Heights, OH

As any attorney representing mass tort claimants is aware, the 
challenges of case selection, screening criteria, preservation of 
evidence and overall triage are the first - and often most critical 
- steps in the case from a financial perspective.  In mass torts, 
because of the great potential for quick escalation of expenses, 
the quality of the cases one accepts is more important than the 
quantity of cases.  However, an effective strategy for quickly 
determining what constitutes quality in this dynamic arena can 
be elusive.  Our firm routinely faces the challenge of deciding 
what cases to target marketing efforts toward, which to work up, 
or when and how much to invest in the funding or the common 
benefit aspects of the case.  So where are these cases and how do 
we choose?

Mass tort claims are easy to spot in the numerous “call to action” 
advertisements on television, radio and internet marketing.  A 
majority of the work for marketing these claims precedes the first 
advertisement you encounter, likely by months and perhaps years.  
The push to advance new drugs to market and to utilize them “off 
label” has created an environment where the science reflecting 
the risks is evolving contemporaneously with the drug coming 
to market.  While we often assume the US is at the forefront of 
drug research, European and Canadian peer review literature 
often precedes both their counterparts in the US, as well as the 
FDA reporting on these issues.  Close scrutiny of the overseas 
trends can often help forecast the next pharmaceutical claim.  We 
monitor the European literature weekly, which allows our office to 
be in front of these claims often when they become ripe in the US.

FDA warnings, recalls and US scientific studies are also 
monitored constantly.  While “black box warning” or product 
recall in the US can provide a clear road map for case screening, 
it is most likely too late to be helpful in planning a marketing 
campaign as competitors - likely nationwide - will already have 

campaigns well underway.  

Once the decision to market is made, the next question is 
developing screening criteria and planning of firm resources and 
finances.   Screening criteria should be “rationally broad.”   This 
phrase is quoted for two reasons.  First, the science and standards 
may be evolving so your final criteria may not be knowable at 
the inception of a campaign; but you can eliminate claims which 
clearly do not meet even the most general criteria.  By way of 
historical example: In the Vioxx litigation we initially accepted 
125 claims of myocardial infarction and/or stroke.  Through the 
first two years of the claim we reduced to 62 claims, reflective of 
exclusively thrombotic etiologies.  Second, clients may not have 
specifics of their condition.  Returning to Vioxx, many clients 
were unaware if their heart attacks or strokes were occlusive or 
hemorrhagic.  In those instances, had we turned a claim back 
earlier, we may have lost a meritorious claim.

Prior to marketing you must have published, defined criteria 
within your office for all individuals to follow.   Clients may not 
be able to answer each question, and those issues can be clarified 
though record review.   The call to action ads in mass torts are 
often the first time a potential client has heard the drug may cause 
or have caused harm.  Accordingly, expect clients to need and/or 
want some level of scientific explanation.   This is why education 
of members of firm handling these claims is critical to convey 
competence and provide a clear answer to the potential client.

Mass tort clients come from all walks of life.  The claims 
are based largely in medical product (joint replacements etc) 
and prescription drugs.  These products are used broadly, so 
the client pool is equally broad.  With that backdrop, realize 
all clients currently in your database may seek information 
in response to recall notices.  Newsletters and emails are a 
wonderful and inexpensive way to alert people to the risks and 
potential claims available.  Co-counsel arrangements can assist in 
providing current drugs or products being pursued, and provide 
information and guidelines for screening.  

The next issue to consider is the depth to which we will involve 
ourselves in an MDL.  Multi-District Litigation is a wonderful 
resource to the claimants in the pursuit of these claims.  Often 
the cost of challenging the epidemiology, and causative issues 
may exceed the value of a given individuals claim.  The MDL 
allows the common issues to be pursued with the costs shared.  As 
counsel, the question becomes whether to seek a position in the 
common benefit group (steering committee, science or discovery 
etc.), which will provide opportunities to invest time in the case, 
advance the common issues for all clients or simply wait for your 
clients claim to be returned.  

When choosing to partner with another attorney to expand 
one’s practice, especially in the field of mass torts, address these 
questions directly with the prospective attorney accepting the 
referral.  

Mass Torts Article Continued on Page 19...
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Often the cost of challenging the epidemiology, and 
causative issues may exceed the value of a given 
individuals claim.  The MDL allows the common 
issues to be pursued with the costs shared.{ }
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Social Security

 
BILL PRESENTS BLUEPRINT FOR RADICALLY DIFFERENT 

SSDI PROCESS 
This article was original published in the December, 2014 Social 

Security Forum Newsletter distributed by NOSSCR

In the waning hours of the last Congress and his last term in 
Congress, Sen. Tom Coburn (R-OK) filed a bill, S. 3003, the 
“Protecting Social Security Disability Act of 2014.” The bill, filed 
on December 11, 2014, includes changes to the Social Security 
disability process long advocated by critics of the program, along 
with some new ones. While the bill “dies” with the last session 
of Congress, it is probable that others in the new Congress will 
take up the bill or parts of it. A lengthy statement by Sen. Coburn 
upon introduction of the bill expressed as much, noting that 
while “[t]his is a conversation that will take place after I have left 
the Senate,” the bill “can be used as a blueprint to shore up the 
fund before its exhaustion in 2016, fix systemic problems with 
the program, and provide targeted resources for the millions 
of disabled Americans who want to work to the best of their 
abilities.”

Sen. Coburn’s statement discusses his perspective on what 
he views as the problems with the Social Security disability 
programs. He rejects the view of many economists and other 
policy analysts that the increase in the disability rolls was 
expected due to the baby boomers reaching peak disability years 
and more women in the workforce. “That is simply wrong.” 
Instead, he believes that “[a] significant driver of the program’s 
increased cost is fraud, waste, and abuse.”

Sen. Coburn discusses previous reports by the U.S. Senate 
Homeland Security and Governmental Affairs Committee (2013) 
and the Committee’s Permanent Subcommittee on Investigations 
(2012). According to him, the reports’ findings showed that:

• One-quarter of SSA’s decisions “were not supported by 
the medical evidence.”

• The disability programs “could be gamed by attorneys, 
doctors, and ALJs.”

• SSA’s “push to reduce the hearings backlog [between 
2007 and 2012] came with significant costs” with “little 
regard [paid] to the quality of decisions being made by 
ALJs and focused only on encouraging ALJs to decide as 
many cases as possible.”

• “The program’s antiquated, subjective, and ambiguous 
rules make it easier for lawyers, doctors and claimants to 

game the system.”
• “Since changes by Congress in 1984, [SSA] no longer 

makes benefit decisions based strictly on medical 
evidence but instead determines whether vocational 
factors such as age, education, and skills prevent an 
individual from working ‘any job in the national 
economy,’ a standard that should be hard to meet. 
But the number of applicants approved based on this 
standard has more than doubled.”

• He “recently examined how some claimant 
representatives systematically withhold medical evidence 
from the Agency to help their clients win benefits and 
engage in other misconduct to pad their pockets and clog 
the disability program.” (emphasis supplied).

• “Because the program rewards representatives only if 
they win, and awards greater fees the longer the case sits, 
representatives hide bad evidence, delay decisions, and 
provide poor representation to disabled Americans.”

To shore up the Social Security Disability Insurance Trust Fund, 
Sen. Coburn rejects the solution of reallocation stating that “this 
is not a solution: it is a Band-Aid, a temporary fix that takes 
money away from seniors and will eventually hurt taxpayers when 
both funds go broke in 2033.” (emphasis supplied).

Given his views on the problems with the disability programs, 
the actual bill includes many of the “reforms” mentioned in recent 
years by witnesses in Congressional hearings, in Congressional 
reports, and in other policy seminars and reports. Provisions 
include the following:

Reduction in SSDI Benefits
• SSDI benefits would convert to early Retirement Insurance 

Benefits at early retirement age (now 62), with the exception 
of beneficiaries categorized as “Medical Improvement Not 
Expected” (MINE).

Continuing Disability Reviews
• Upon determination of eligibility, beneficiaries would be 

categorized based on likelihood of medical improvement 
(MI): MI Expected (MIE); MI Likely (MIL); MI Possible 
(MIP); MI Not Expected (MINE - according to bill, “no 
known effective treatment”).

• Continuing Disability Reviews (CDRs) would take place 
within certain time frames.

• CDRs would no longer use the Medical Improvement Review 
Standard (MIRS) but would revert to the pre-1984 initial 
application standard.

• MIE beneficiaries would be on time-limited benefits for a 
period of 3 years. They could reapply during the last 12-14 
months of the 3 year period. For reapplication, there would 
be no weight or presumption given to the prior disability 
determination.

Social Security Article Continued on Page 20...
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THE FIGHT IS ONLY JUST BEGINNING 
Michael Shroge, Esq., Cleveland, OH 

Over the course of my last several articles I have discussed with 
all OAJ members the need for engagement and involvement as 
it specifically relates to current and anticipated future legislation 
coming out of the Ohio State Legislature.  The time has never 
been greater for that engagement and involvement.

At the time of the writing of this article OAJ has become aware 
of legislation that will be introduced that eradicates the current 
system of medical negligence law and replaces it with a system 
that has been labeled the Medical Negligence Compensation 
System.  Our members attending the most recent OAJ Lobby 
Day were surprised when Republican Representative Jim Butler 
announced that he would be proposing this new legislation within 
the next several weeks.  At the time this article is published the 
legislation may already be introduced and you may already be 
privy to the specifics of this legislation.  

What Representative Butler described was an administrative 
process that would obliterate  any right your clients would have to 
access the court system.  This administrative system is likely going 
to be overseen by State hired appointees and employees who will 
make determinations of fault and compensation.  He described a 
compensation system based on a percentage of the total amount 
of indemnity that will be tracked over certain periods of time.  I 
should point out that this total indemnity number is provided 
solely from the insurance industry and defendants in current 
cases that are settled or are tried to a jury, calling into question the 
accuracy of the total amount paid.  While Representative Butler 
was short on specific details, he believes that this is a bold move 
in the direction of trying to correct a system that he perceives as 
broken.

For those interested to review what I believe to be an example 
of Representative Butler’s proposed legislation, I refer you to the 
following www.legis.ga.gov/legislation/en-US/Display/20152016/
SB/86.  This link will connect you with the Georgia General 
Assembly’s Senate Bill 86, introduced as the “Patient 
Compensation Act.”  You can also review the following site, www.
legis.iowa.gov/docs/Published/LGI/86/Attachments/HSB143.
html  for the Iowa House Study Bill 143, which also introduces a 
Medical Malpractice Compensation System in Iowa.

Obviously, the attempts being made in Ohio are not unique as 

they are being asserted in the most conservative and restrictive 
medical malpractice tort reform states.  I can think of no other 
special class of professionals in the State of Ohio who would gain 
such extensive protections from being held responsible for the 
harm they cause than physicians and care providers.  While the 
devil will be in the details we, as an organization charged with 
protecting the civil justice system here in Ohio in providing access 
to the courts for our clients, we will need to stay engaged and 
prepared for these fights ahead.  This is not a time to bury your 
head in the sand, but rather to be educated, active and engaged 
in the political process so that our voice can be heard and our 
concerns realized with those in the State House who would seek 
to fix a problem that does not exist. 

In addition to Representative Butler’s proposed legislation, we 
will be facing once again legislation that seeks to eradicate loss 
of a chance theory in medical malpractice, eliminates agency by 
estoppel as a claim and expands the apology statute to include 
admissions of fault.  We are also bracing for legislative proposals 
that do nothing but further protect the wrongdoers and strips 
away the civil justice rights of those who are injured as a result of 
medical malpractice.

As current Chair of the Medical Malpractice Section and Chair 
of the Patient Advocacy Task Force, I will continue to monitor 
these changes, and seek support from our members to assist in the 
efforts to review, and potentially argue against, these bills.

I simply give all of you as members this task; stay informed.  
We cannot afford for these changes to take place and then look 
back over this period of time and ask if there was more we could 
do to change the course of events.  I look forward to all of your 
assistance and help as we move forward as an organization to 
protect the interests of all Ohioans in the preservation of their 
legal rights.
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PRECISION DISCOVERY STRIKES: USING REQUESTS FOR 
ADMISSIONS IN TRUCKING CASES TO SUBDUE YOUR 

OPPONENT 
Matthew L. Rizzi, Jr., Esq., Akron, OH

 INTRODUCTION
In war, “The ultimate achievement is to defeat the enemy 

without even coming to battle.” Sun Tzu, “The Art of War, A New 
Translation,” Section 3, at 17 (2012, Translated by James Trapp). 

The use of written discovery in commercial vehicle personal 
injury cases is a piercing arrow in the litigator’s quiver.  Specifically, 
use of the Federal Motor Carrier Safety Administration Regulations 
(“FMCSA”) in requests for admissions can lead to a treasure trove of 
information, and can often subdue the trucking company’s insurer 
into surrender, without ever making it to a first pretrial hearing. 
These regulations are issued by the Federal Motor Carrier Safety 
Administration, are published in the Federal Register, compiled in 
the U.S. Code of Federal Regulations (“C.F.R.”), and are available 
online. Federal Motor Carrier Safety Administration, Regulations,  
www.fmcsa.dot.gov/regulations  (accessed March 25, 2015). 

 
The purpose of this article is to illuminate how use of requests for 

admissions in a trucking case is much different from discovery in a 
standard motor vehicle collision. Below I will lay out two  different 
cases, in each one I will describe the facts of the collision without 
reference to any potential violations of the FMCSA regulations. 
Then we will look at each case with different “lenses,” to portray 
how use of FMCSA regulations in admissions can rapidly alter an 
insurance carrier’s perception of the case. 

 
Case #1: Simple Interstate Congested Traffic Rear End 

Collision…or Much More?
In our first case, a young woman was stopped in traffic on an 

interstate because of a collision that had occurred ahead during a 
snowstorm. While stopped in traffic, a semi-trailer plowed into our 
client’s vehicle from behind. Thankfully, our client escaped severe 
injuries, but did suffer a fractured nose and other minor injuries. 
The face amount of her medical bills was approximately $8, 600.00. 
Liability was readily admitted.

 
On first blush, this would appear to be a simple rear end collision 

involving a semi-trailer. The insurance carrier admitted liability, 
considered our clients damages, and made a pre-suit offer that we 

naturally rejected. Why? Because a closer investigation indicated 
that this collision was anything but a standard “rear-ender.” 

 
First, the driver admitted at the scene to decelerating to sixty 

miles per hour just prior to impact. You may be thinking, “What’s 
so bad about driving 60 mph on the interstate?” Remember that 
the collision occurred in what was characterized as “blizzard-like” 
conditions. The FMCSA regulations directly address how a driver 
is to respond to inclement weather conditions.

 
FMCSA 392.14, (“49 C.F.R. 392.14, Part 392-Driving of 

Commercial Vehicles—Section 14-Hazardous Conditions; 
Extreme Caution”), requires that drivers of commercial vehicles 
shall reduce their speed when hazardous conditions such as snow, 
ice, and fog exist, and that a driver shall exercise extreme caution in 
operation of the commercial vehicle.  Driving at 60 mph in “white 
out-blizzard like” conditions is certainly not evidence of exercising 
extreme caution. 

 
Second, in addition to failing to exercise extreme caution, we 

discovered that the driver was using a cellphone in the moments 
prior to the collision. FMCSA 392.82 (“49 C.F.R. 392.82, Part 
392-Driving of Commercial Vehicles—Section 82-Using a Hand-
Held Mobile Telephone”) states, “No driver shall use a hand held 
mobile telephone while driving a CMV.” (commercial vehicle).  We 
now have a commercial truck driver traveling at excessive speeds, 
in white out conditions, while on a cellphone. 

 
Third, we learned that the driver had turned his cb radio off prior 

to the collision because he was talking on his cellphone.  Had his 
cb radio been operative, he may have learned about the collision 
that had already occurred ahead, and would have had ample 
opportunity to prepare for the oncoming traffic congestion.

 
So instead of a “typical rear-end collision” as the insurance carrier 

chose to phrase it, we now have a commercial truck driver traveling 
at 60 mph on the interstate in a blizzard, with his cb radio off, while 
talking on his cell phone, before plowing his eighteen-wheeler into 
the rear of our client’s small sedan.  

 
Shockingly, the insurance carrier balked at our characterization 

of the collision. We promptly drafted a lawsuit, including a 
count for punitive damages regarding the driver’s actions. More 
importantly, we crafted a complex set of requests for admissions 
that implemented the FMCSA regulations. We provided a draft of 
our complaint and discovery to the insurance carrier. Below is a 
quick summary of some of our requests for admissions:

· Admit that you are familiar with the FMCSA;

Trucking Safety Article Continued Only at www.oajustice.org/trucking
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Targeted requests for admissions to both the 
driver and commercial carrier implementing 
these safety regulations can be highly effective 
in maximizing value on a case involving “mi-
nor” injuries or low medical bills. 

{ }
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Products Liability

 
THE WHEELS OF JUSTICE: MASS TORTS IN STATE 

COURTS 
Tim Litzenburg & Joseph Lyon, Esq., Cincinnati, OH

INTRODUCTION
Pharmaceutical and medical device mass tort litigation, in most 

cases, involves consolidated discovery proceedings in federal court 
pursuant to 28 U.S.C. 1407 (Multidistrict Litigation)(“MDL”).  The 
trend in mass tort litigation is for non Plaintiff ’s Steering Committee 
lawyers handling individual cases to file cases in the MDL, answer 
some preliminary discovery and wait the process out.  While not 
appropriate in all cases, many practitioners overlook viable state 
court options that may increase efficiency and promote greater 
justice for their clients and the litigation as a whole. 

 
28 USC 1407.  MULTIDISTRICT LITIGATION

Section 1407, provides: 

When civil actions involving one or more 
common questions of fact are pending 
in different districts, such actions may be 
transferred to any district for coordinated 
or consolidated pretrial proceedings.  Such 
transfers shall be made by the judicial panel on 
multidistrict litigation authorized by this section 
upon its determination that transfers for such 
proceedings will be for the convenience of the 
parties and witnesses and promote the just and 
efficient conduct of such actions.  

The defendants in mass tort cases are often multi-national 
corporations with seemingly limitless litigation budgets.  The great 
advantage of MDLs is the promotion of parity between the sides, 
the pooling of resources, coordination of work, and elimination of 
redundancy.  The MDL structure is often favored by both parties in 
order to manage the litigation in an efficient manner.  1  The MDL, 
however, is not the only option to promote the goals of justice and 
efficiency.

A VIABLE STATE COURT TRACK OFFERS GREATER 
EFFICIENCY AND JUSTICE TO BOTH STATE AND FEDERAL 
LITIGANTS

While the MDL may have advantages, practitioners who are 
not members of the leadership may start to feel powerlessness for 
their clients and excluded in the development of the liability case, 

as they may wait for many years with no developments in their 
individual cases.  A state court approach will offer a chance to be 
involved in the development of the liability of the case and move 
towards a quicker trial date.  Trying individual mass tort cases in 
the right state court venues not only shifts the focus back onto 
the injured client, but it puts the pressure where it should be-- on 
the defendant.  Indeed, the federal track will also benefit from a 
litigation that is pushing cases to trials in multiple forums.

ACTOS: A CASE EXAMPLE OF STATE COURT SUCCESS
Trial lawyers may be reluctant to take a mass tort to trial on 

their own, but that hesitancy plays entirely to the favor of Big 
Pharma and the like. With the development of new software for 
document searches2 and coordinated efforts with the federal cases 
on depositions, state court litigants can prepare and succeed in trial 
outside of the MDL structure.    

The best and most current example is the Actos / bladder cancer 
litigation currently underway.  In the four years since bladder 
cancer victims began filing against Takeda Pharmaceuticals, only 
one case has been tried in the federal MDL in the Western District 
of Louisiana before Judge Doherty (albeit with fantastic result)3, 
and one case has been tried in the Illinois consolidated proceedings.  
The MDL and Illinois state court venues hold well over 90% of the 
thousands of Actos cases filed, and yet only two plaintiffs between 
them have had the satisfaction of seating a jury of their peers.

In this same time period, The Miller Firm4, led by Michael 
Miller, has tried six Actos cases to verdict in five states, using its 
own experts, documents discovered independently of the MDL, 
and video depositions taken by The Miller Firm.   The Miller Firm 
tried the world’s first Actos trial, Cooper v. Takeda et al., in Los 
Angeles Superior Court from February to April 2013 after seeking 
a trial setting based on California law expediting trials for dying 
litigants.  The jury returned a verdict of $6.5 million for Mr. Cooper 
and his wife finding that the daily Actos ingestion caused him to 
develop metastatic, terminal bladder cancer. 5  Over the following 
twenty-two months, the same trial team tried five more Actos cases 
in Maryland, Nevada, Pennsylvania, and West Virginia, obtaining 
plaintiffs’ verdicts in four of the five, including Wisniewski v. Takeda 
et al, co-counseled by Joseph Lyon of The Lyon Firm of Cincinnati, 
which resulted in a verdict in excess of $ 2 million.  

 SELECTING VENUE AND FIGHTING REMOVAL 
Defendants are not inclined to litigate in favorable state court 

venues, so the initial battle will be filing and keeping the cases in 
state courts.  Federal removal procedure favors neither plaintiffs 
nor fair play.  Often, cases will be removed within hours of filing.  
The rest is generally automated and without a pre-filing strategy 
to combat removal, the case could be transferred to MDL with an 
indefinite state without any opportunity by the plaintiff to be heard 
on the jurisdictional issue.  If a trial lawyer is willing and prepared 
on the removal issue, however, careful pleading, venue and party 
selection can avoid consolidation and the resulting stasis. 

Products Liability Article Continued on Page 18... 

 Chair Joseph Lyon



17April 2015

Ab Initio

 
MY FIRST OAJ CONVENTION 

Genevieve Campbell, Esq., Dayton, OH

The day following my swearing in by the Ohio Supreme Court, I 
was set to attend my first official court appearance as an associate 
of the law firm for whom I was working.  I did not sleep the night 
prior to my scheduled appearance.  I was really nervous.  I had 
never actually spoken to a judge prior to that day, let alone been 
responsible for advocating for a client in open court.  I do not 
believe there is a single law school in existence that teaches its 
students how to actually practice law.  Although it was almost 
eight years ago, I remember that day with complete clarity 
today.  I was representing a VLP client on a lemon law issue, 
and I had undertaken the daunting task of asking the judge for a 
continuance because my firm was newly retained on the issue.

I walked into the courthouse with my new suit, new briefcase 
and a cold sweat.  I got through security and met my clients, 
vigorously and firmly shaking their hands so that they could not 
ascertain how nervous I actually was.  Then, beginning to feel 
more confident in my newly licensed skills, I made the mistake 
of asking my client, “So do we just wait out here in the hallway to 
be called, or do we actually have to go into the courtroom?”  My 
client immediately burst into tears and wanted to know where the 
“real lawyer” was.  Needless to say, we walked into the courtroom 
and obtained our continuance, and that was the first of many 
“firsts” that I have experienced through my legal career.

In May of 2014, I attended my first OAJ Convention in 
Columbus, Ohio.  After seven years of defense work, I switched 
sides and began practicing workers’ compensation on the 
claimant’s side.  Therefore, even though I was not technically 
new to practicing as a lawyer, I was definitely new to that “side,” 
and was once again anxiously approaching those daunting career 
“firsts.”  Luckily for me, my bosses took me to my first convention, 
and it was one of the most exciting and eye-opening adventures 
of my career.  I never knew that CLE’s do not in fact have to be 
boring, and that there are practitioners who are compassionate 
and find value in mentoring and advising the rest of us.  
Additionally, not only were the speakers knowledgeable, but I 
found that when I approached them, most were more than willing 
to speak to me outside of the convention regarding advice on 
specific issues.  My first OAJ Convention was the first experience 
I had in my legal career where I was surrounded by other lawyers 
who take great pride in their duties as civil servants to those for 
whom they advocate.   

The New Lawyer Training also provided an opportunity for me 
to meet the other New Lawyers in attendance at the convention.  
Suddenly, I was in a room full of other lawyers who have 
questions and are not imbued with the confidence that comes 
along with practicing law for more than ten years.  I found a great 
comfort in just knowing that there were other “New Lawyers” in 
existence besides myself!  Additionally, I felt as though I could 
actually share some of my gained wisdom with the other New 
Lawyers.  I found that mentoring and advising other New Lawyers 
forces me to be a better advocate for my own clients.

My participation in the organization has taught me that the 
OAJ, and particularly the atmosphere at the Conventions, affords 
its members, as well as those in attendance, with the opportunity 
to network some of the country’s most experienced, successful, 
and compassionate advocates.  These advocates all join the OAJ 
and attend the convention in order to impart their wisdom 
on other advocates.  The OAJ, in my opinion, is the largest, 
most knowledgeable group of mentors that a practitioner in 
my position could ask for.  There could not possibly be a more 
valuable resource in our line of work.        

A
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Imagine a scenario where your client is severely injured by a 
state employee who was driving a personal car from home to 
a meeting outside of the office for state-employment related 
purposes. There is a potential issue as to whether that employee 
is acting within the scope of his or her employment. The state 
employee carries personal liability insurance of only $50,000, but 
your client has suffered severe and permanent injuries, has lost 
earnings of $500,000, and you have a life care plan valued at $1 
million. If the employee were entitled to immunity for actions 
at the time of the crash, you can now pursue the claim in the 
Court of Claims, and can recover damages for past and future 
lost income, past and future medical treatment, property damage, 
and pain and suffering.12 In other words, your client could obtain 
a much better recovery than a potentially uncollectible excess 
judgment in the court of common pleas.

Ultimately, the key in deciding whether to fight for or against 
immunity is a decision that could have significant impact on your 
client’s case. We as practitioners must give careful consideration 
to all potential “coverage” issues, including the potential for a 
“full” or “fuller” recovery in the Court of Claims. Even if we find 
ourselves asking ‘why is this person entitled to immunity’ or ‘why 
should the state have to pay this claim’, the bottom line is the State 

budget just might be the best source of recovery for our clients.

(Endnotes)
1. R.C. 2743.03.
2. Important practice note: it is advisable to file suit in both the common 

pleas court and the Court of Claims if there is a potential that a state 
employee was involved and negligent in your case. The statute of 
limitations is not tolled against the State until after the Court determines 
immunity. To avoid that statute of limitations expiring, it is best to file a 
companion case in the Court of Claims. 

3. R.C. 2743.02(F).
4. Theobold v. Univ. of Cincinnati, 111 Ohio St.3d 541, 2006-Ohio-6208, 857 

N.E.2d 573.
5. Id. at 547-48.
6. 137 Ohio St.3d 151, 2013-Ohio-4545, 998 N.E.2d 461.
7. Id. at 158.
8. R.C. 2743.02(D) and 3345.40(B)(2) (for claims against State universities).
9. R.C. 3345.40(B)(2) (for claims against State universities); Comm. Ins. Co. 

v. Ohio Dept. of Transp., 137 Ohio App.3d 728 (10th Dist.2000) (insurer’s 
claim for subrogation against the State was barred).

10. See Yacobozzi, D., Anyone know what to do? Sovereign immunity vs. health 
insurance reimbursement, OAJ Quarterly, July 2014, p. 13.

11. R.C. 3345.40(B)(3).
12. Non-economic damages would be subject to a cap of $250,000 per 

person for both ‘non-catastrophic’ injuries in claims against the State, 
R.C. 2315.18(B), as well as for any claims against a state university, R.C. 
3345.40(B)(3).

...Products Liability Continued from Page 16

In order to evaluate whether your case can survive removal, 
practitioners should evaluate applicable procedural law on removal 
and objections, as well as the substantive law on naming third 
parties, including physicians, pharmacies, related entities, and 
employees or agents.   Depending on the venue, the substantive law 
may limit your options to the federal MDL. 6   If it is determined 
that there is no good faith home state jurisdictional basis, this 
shouldn’t stop the analysis.  While there may not be a viable basis 
for state court in your client’s state, filing in the corporate primary 
place of business may be a good option.  Due to the presence of 
numerous pharmaceutical companies in certain jurisdictions, state 
courts, such as Philadelphia, have developed sophisticated and 
well managed complex litigation divisions to address a mass tort 
docket.  Before filing in an MDL, the practitioner should look to 
see if there is an established state court track that may be a better 
litigation strategy.   7  Importantly, the practitioner should consider 
that that issues of federal law (e.g., Daubert) will be resolved by the 
Appellate Circuit of the MDL court and not the originating venue8.   
If an MDL is formed in a District that has unfavorable law, the state 
court track may be the best option.  

CONCLUSION
Despite numerous trials in favor of the Plaintiffs, the Actos 

litigation continues, and the ultimate resolution of Actos remains 
to be seen.  However, it is abundantly clear that these defendants 
much prefer a monolithic consolidated litigation.  Other firms 

are now entering the fray (there are at least four Actos trials set 
for June 2015), and the Miller Firm will continue the “wheel of 
Justice” strategy into 2016 and beyond.  This “divide and conquer” 
approach is not only the strategy most likely to prompt settlement, 
it is generally in the best interests of the clients and the overall 
litigation.  Particularly when a client is terminal, it is incumbent 
on his attorney to do what he must to move the case forward, 
including evaluating and selecting state court venues where the law 
and interest of the client support such strategy.  

 

ENDNOTES
1. See e.g.,  Transfer Order in MDL 2545 In Re Testosterone Replacement 

Therapy Products Liability Litigation.  Defendants Abbvie, Inc., Abbott 
Laboratories, Inc., Ely Lilly and Co., and Lilly USA, LLC and End 
Pharmaceuticals all supported consolidation in an MDL the same venue as 
Plaintiffs. 

2. See, Crivella West.  https://www.crivellawest.net/
3. http://www.bloomberg.com/news/articles/2014-04-07/takeda-actos-jury-

awards-6-billion-in-punitive-damages
4. The Miller Firm, based in Orange, Virginia, is a boutiquePlaintiff firm 

focusing on national mass tort litigation.  
5. That court granted a motion for nonsuit more than a week after the verdict 

and the case is on appeal.
6. See, e.g., O.R.C. 2307.78 for Liability of Supplier (Pharmacy).  
7. See, e.g., PA,  NJ, 
8. In Re Air Crash at Detroit Metro. Airport, 791 F. Supp, 1204 (E.D. MI 1992) 

citing, In Re Korean Air Lines Disaster of 1, 1983, 829 F.2d 1171 (D.C. Cir. 
1987)(R. Bader Ginsberg);  See also, In Re. TMJ Implants Prods. Liab. Lit, 
97 F.3d 1050 (8th Cir. 1996).
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The holding of McGlothan states that cohabitation is established 
as the relationship was that of boyfriend/girlfriend and the two 
individuals lived together for about a year. As a result, “there was 
no obligation to demonstrate the sharing of familial or financial 
responsibilities and consortium to prove cohabitation.”

Finally, the Court stated that even if Williams applied, due to a 
finding that the two individuals shared a residence for a year, it 
could reasonably be concluded that the individuals shared familial 
or financial responsibilities as they would have shared shelter and 
utilities. Additionally, by residing in the same residence, factors 
establishing consortium could have been found such as affection, 

society, and aid of each other.

Both the holding and reasoning of McGlothan provides attorneys 
with greater clarity and the ability to argue that a lesser burden 
applies to spousal support termination cases. Utilizing McGlothan 
allows the spousal support obligor to establish fewer facts to 
terminate his obligation. 

 
There do not appear to be any Ohio appellate opinions applying 

McGlothan to spousal support termination cases yet, so the future 
of cohabitation in domestic relations cases remains uncertain. 
However, the Ohio Supreme Court has certainly given domestic 
relations attorneys a vehicle for change. 

...Consumer Law Continued from Page 11

CONCLUSION
Despite the added layer of litigation and possible defenses, it is 

important to look for and involve bond sureties in litigation against 
residential contractors.  While courts are anything but uniform 
in their treatment of these claims across Ohio, many accept the 
argument that these contractor bonds are performance bonds for 
the benefit of homeowners.  These bonds provide compensation in 
cases with a defunct contractor and no insurance coverage.  Making 
a claim with the bond surety can place the burden of collecting 
against a defunct contractor on the surety, not the homeowners or 
their attorneys.

Endnotes
1. Daniel J. Myers is the founder of Myers Law, LLC, and represents 

consumers in various lawsuits and disputes across Ohio.  He is class co-
counsel on various consumer class actions, and represents homeowners 
from Cleveland to Toledo and Cincinnati.  He can be reached for questions 
at DMyers@MyersLawLLC.com.

2. Westfield Ins. Co. v. Custom Agri Systems, Inc., 133 Ohio St. 3d 476, 2012-
Ohio-4712 (holding that insurance policies do not provide coverage to a 
contractor for defective work when the defect causing damages was not 
accidental).

3. Ohio Administrative Code 4101:8-1 et seq.
4. See, e.g., Cleveland Cod. Ord. § 3101.
5. With few exceptions, most of the cities or counties in Northeast Ohio have 

requirements for licensing, bonding, and insuring of contractors, and state 
requirements exist for some trades, requiring licensing, but not bonding.  
In communities without home rule powers, these requirements are lacking.

6. Cod. Ord. of Summit County, Ohio § 1323.03(d).
7. Cleveland Cod. Ord. § 3107.07(a)(3) & § 3107.07(b)(4).
8. City of Cleveland Bldg. Dept., Contractor Registration Package, located at 

http://webapp.cleveland-oh.gov/aspnet/docs/get.aspx?id=252&file=Genera
lContractorPackage.pdf.

9. R.C. 1345.01 et seq. (CSPA); R.C. 1345.21 et seq. (HSSA); R.C. 4722.01 et 
seq. (CSPA-Lite).

10. The CSPA and HSSA create individual liability on the part of any officer, 
director, and owner that is directly involved in the violation and knowingly 
commits it.  Garber v. STS Concrete Co., LLC, 8th Dist. No. 99139, 2013-
Ohio-2700, ¶¶ 27-32.  There is no need to resort to the more-involved 
analysis for piercing the corporate veil.  Id.

11. Soltesz v. DiCamillo, 8th Dist. No. 69048, 1996 WL 65871 (Feb. 15, 1996); 
Murphy v. Aqua Pros LLC, Cuyahoga County Common Pleas Case No. CV-
12-789454 (Aug. 28, 2013); Ilias v. Eliason, Cuyahoga County Common 
Pleas Case No. CV-10-716921 (June 28, 2010).

12. Roberts v. Hayward, 10th Dist No. 92AP-765, 1992 Ohio App. LEXIS 5075, 
*7 (Sept. 29, 1992); Fisher v. Nugent, 10th Dist. No. 82AP-581, 1982 Ohio 
App. LEXIS 13199 (Dec. 23, 1982); Stiggers v. Erie Insurance Group, et al., 
Cuyahoga County Common Pleas Case No. CV-04-537860; Wamsley v. 
Verina, 11th Dist. No. 2008-T-0031, 2008-ohio-5949, ¶¶ 17-18.

13. American Bar Association, Contractor’s State License Bond Desk Reference, 
2006 Ed., 192-193 (concerning the City of Cleveland).

14. Westfield Ins. Co. v. Galatis, 100 Ohio St. 3d 216, 797 N.E.2d 1256, 2003-
Ohio-5849, ¶ 12.

15. Murphy v. Aqua Pros LLC, supra.

...Continued from Page 12

Legal resource management is not a field to be avoided out of 
politeness.  At Elk & Elk, when we enter into these relationships, we 
are happy to show our potential co-counsel the ways in which our 
resources and experience can add significant value to a mass tort 
cases.  As a result, we work with a number of attorneys in Ohio and 
Nationally who join with us in mass tort co-counsel relationships, 
and we do not take these trusted relationships for granted.  Any 
number of co-counsel relationships can be crucial in growing one’s 
practice, but each must start with and be based upon knowledge 
of the resources one can reasonably offer and those which one can 
reasonably expect to best serve the client.  Remaining focused on 

those fundamental ideas has benefited Elk & Elk in pursuing mass 
tort cases, and that advice can benefit any attorney, regardless of 
size or experience in the field of mass torts.
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Medical-Vocational Factors
• Age would not be a factor for claimants aged less than 12 

years of full retirement age (e.g., it would currently be 54 
years old).

Procedural Changes
• Reconsideration would be eliminated.
• Time limit to submit evidence. There would be a 5-day 

time limit prior to the hearing to submit evidence to the ALJ. 
Good cause for later submission would be the same as the 
federal court standard.

• Submission of adverse evidence. “All known, relevant 
medical evidence” must be submitted and claimants must 
certify this to the ALJ. There would be “clear civil and 
criminal penalties for failure to follow these rules.”

• Government representative. A new position of “non-
adversarial disability hearing attorneys” would be established. 
While described as “non-adversarial,” these government 
attorneys would represent the government only if the 
claimant was represented and they could refer ALJ favorable 
decisions to the Appeals Council.

• Procedural rules to be published. SSA would be required to 
create and publish procedural rules for hearings. ALJs would 
be allowed to impose “certain fines and other sanctions for 
failure to follow these rules .”

Ethical rules
• Attorneys would be prohibited from serving as claimants’ 

representatives if they have “relinquished a license to practice 
in the face of an ethics investigation.”

• Any claimant’s representative “seeking payment for their [sic] 
services has an affirmative burden of certifying to SSA they 
meet the rules.”

• ALJs would be subject to the Judicial Code of Conduct.

Evaluating medical evidence
• The controlling weight standard for treating physician 

opinions would be eliminated.
• ALJs would be allowed to use symptom validity tests and to 

access social media regarding claimants.
• Health providers would be required to sign and certify an 

SSA-created form, if submitting a Residual

• Functional Capacity form, that he or she understands the 
‘legal and ethical obligations of a practitioner providing such 
an assessment.” The RFC form will not be considered unless 
the signed certification form is included.

Fees
• Representatives must account for work performed on a case 

even if there is a fee agreement.
• Representatives would no longer be reimbursed by SSA for 

travel.
• The Inspector General would be required to “perform annual 

reviews of the highest earning claimant representatives that 
look for repetitive language in their evidence, any licensing 
problems, and whether there is a disproportionate number 
of the representatives’ cases being determined by a particular 
ALJ.”

• EAJA fees. The bill summary would preclude EAJA fees for 
ALJ hearings. However, the actual bill language is written 
so that EAJA fees would be precluded for “any review under 
[42 U.S.C. §405J of a determination of disability made by the 
Commissioner of Social Security.” EAJA fees also would be 
precluded if new evidence is submitted “after a hearing to 
determine whether or not the individual is under a disability”

“Strengthening” ALJ Quality Review Process
• The Division of Quality would be required to review a 

sample of allowances by “outlier” ALJs and “identify any 
determinations that are not supported by the evidence” 
“Outlier” ALJs are those who issue more than 700 decisions 
per year and allow 85 percent or more of the cases.

• Within six months of every case identified by quality review 
as unsupported by evidence, SSA would be required to 
conduct a CDR under the granted “in error” exception.

More information about the bill, including the bill 
text, is available at https://www.congress.gov/bill/113th-
congress/senate-bill/3003?q=%%207B%22search%20
%22%3A%5B%22s3003%22%5D%%207D  A summary of the bill 
and Sen. Coburn’s statement accompanying the bill is available in 
the Congressional Record  for December 11, 2014, at http://www.
gpo.gov/fdsys/pkg/CREC-2014-12-11/pdf/CREC-2014-12-11-
pt1-PgS6627-3.pdf#page=1

...Federal Torts Continued from Page 9  

Richardson Greenshields Sec., Inc. v. Lau, 825 F.2d 647, 652 
(2d Cir. 1987) (internal citations omitted).  The Second Circuit, 
however, was careful to note that it was “not suggest[ing] that 
district judges cannot require a conference prior to the filing of 
motions as a means of managing litigation assigned to them.”  Id.  
The court observed that such a practice “may serve the useful 
purpose of narrowing and resolving conflicts between the parties 
and preventing the filing of unnecessary papers.”  Id. 

Thus, while a district court can implement some pre-motion 
requirements, it cannot wholesale deny a party’s right to file a 
motion based on its own preliminary assessment that the motion 
will not ultimately succeed. 


